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This application currently names joint inventors. In considering patentability of the 
claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of the various 
claims was commonly owned at the time any inventions covered therein were made absent any 
evidence to the contrary. Applicant is advised of the obligation under 37 CFR 1.56 to point out 
the inventor and invention dates of each claim that was not commonly owned at the time a later 
invention was made in order for the examiner to consider the applicability of 35 U.S.C. 103(c) 
and potential 35 U.S.C. 102(e), (f) or (g) prior art under 35 U.S.C. 103(a). 

Two Declarations have been submitted by applicant. The examiner will analyze their 
contents herein. 

In the Declaration executed by Mr. Penderson (hereinafter the Penderson Declaration), 
Declarant first notes that the instant assignee was founded by Declarant, and that Declarant is 
also one of the co-inventors in the instant application. In the BAKGROUND section, Declarant 
notes that he suffered from SAD and found light therapy very helpful, but found the apparatus in 
use at the time to have some drawbacks. Declarant then began investigating the construction of 
an LED based device that produced an excess of 2,500 lux, which was thought to be the 
appropriate illuminance for this therapy at the time. Declarant then states that he "came to 
realize that therapeutic efficacy could be achieved with a smaller array of LEDs which produced 
lower light output (i.e. less than 2,500 lux at 12 inches), provided the light output peaked in 
certain optimal wavelengths, as specified in the present application." The examiner notes that 
given the foregoing statement, assertions of commercial success can only apply to the claims 
which recite that the light output with peaks in certain optimal wavelengths. In the 
COMMERCIAL SUCCESS AND LICENSES section, Declarant that during the period 2001- 
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2004, when the original version of the product (which is not covered by the instant claims, 
hereinafter, the Original Device) was available, a substantial increase in the number of units sold 
in the third fiscal year over those sold in the first. Declarant then continues that in the first year 
after the introduction of the second generation device (which is covered by some of the instant 
claims, hereinafter, the Instant Device), sales nearly doubled over those in the third year the 
Original Device was sold. Declarant then concludes, on the basis of the foregoing that "the 
commercial success of the second generation device (the Instant Device), as evidenced by the 
dramatic increase in sales, is the direct result of certain features not found in any other product 
known to me at the time." (parenthetical remarks added). The examiner cannot share Declarant's 
opinion. While there is a showing that the sales figures increased over time, there is no evidence 
of record (save Declarant's opinion) tying this increase to the differences between the Instant 
Device and the Original Device. The missing details of the sales figures (for example the sales 
of the Original Device for fiscal year 2002-2003, and the fiscal year in which the Instant Device 
was put up for sale) give the examiner no idea of the market trends. Further it is unclear whether 
the increase in sales for the Instant Device was due to the market for SAD phototherapy units not 
being saturated when the Instant Device was offered for sale; failure, dissolution, or acquiring of 
an industry competitor; the Claimed device being offered at a cheaper price than the Original 
device (which is not an unreasonable assumption, since the device uses fewer components, as set 
forth in the BACKGROUND section); production of the Original Device being discontinued or 
reduced; or some other factor not tied to the differences therebetween. While the Instant Device 
being compact, light weight, and portable, do make the Instant Device desirable, as noted in 
Declarant's previous U. S. Patent No. 6,875,225, at column 1, lines 38-45, these are also 
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properties of the Original Device. And thus cannot serve as a basis for the difference on sales 
figures between them. With regard to the License agreements, while the royalties exacted are 
noted, it is unclear exactly what is covered by these agreements, and thus this, too is not 
conclusive of any superiority of the Instant Device over the Original Device. 

In the remaining Declaration (hereinafter the Second Lam Declaration), Dr. Lam sets 
forth his credentials as a psychiatrist well versed in the treatment of depression, including SAD, 
and that his "research and interests include the area of light therapy." Declarant continues noting 
that he acts as a technical advisor for the assignee of the instant application (hereinafter, 
Assignee), but has no shares or options in Assignee, nor does he receive "regular compensation" 
from Assignee. However, there is an apparent contradiction here, which remains unexplained, in 
that the publication supplied as Exhibit E states that "RWL (Raymond W. Lam, who is identified 
as an author of Exhibit E, who is listed as being attached to the Department of Psychiatry, 
University of British Columbia, Vancouver British Columbia, Canada, and thus appears to be 
Declarant) has received honoraria as a member of the professional advisory board of The 
Lightbook Company, Ltd. and holds stock options in the company. . ." (see Exhibit E, page 7 of 
8, column 2, the paragraph under Competing Interests, parenthetical comments and emphasis 
added). In the Analysis of Scientific Literature section, Declarant first asserts a familiarity with 
Brainard et al (2001) Action Spectrum for Melatonin Regulation in Humans: Evidence for a 
Novel Circadian Photoreceptor. J. Neurosci 21(1 6):6405-64 1 2 (hereinafter Brainard et al 
(2001)). Declarant notes that Brainard et al (2001) determined that using light having 
wavelengths of 446 to 477 nm was most potent for regulating melatonin secretion. Declarant 
then notes that Brainard et al (2001) used xenon arc lamps and a grating monochromator to 
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administer the light to the test subject therein. Declarant then states his opinion that "efficacy for 
one type of light is not automatically applicable to another type of light" without study. 
Declarant does not state, but it is inferred by the examiner, that the "type of light" refers to light 
from different sources. Declarant then states that light emitted from a xenon arc lamp and a 
monochromator is different from light emitted from LEDs, such as those used in the Instant 
Device and notes that LEDs produce a broader spectrum of light than the source used by 
Brainard et al (2001), and further notes that the light from the xenon arc lamp generates ore heat 
and is less stable, due to plasma oscillations, than light from LEDs. Building on the 
aforementioned assertions, Declarant notes that many studies have been conducted to compare 
the efficiencies of various types of light, noting the articles in Exhibit B. Here the examiner 
must note that the study by Brainard et al (2001) was not for treatment of SAD, but to determine 
an action spectrum for the resetting of the circadian clock, thus the comparison between the light 
source of Brainard et al (2001) and that of the Instant Device is not valid as they are for different, 
albeit related purposes. Further, with regard to Exhibits B, C and D, Declarant asserts that these 
articles demonstrate that "different kinds of light" have different effects. Interestingly, Declarant 
asserts that of the studies in the articles of Exhibit B that each one "was well done" and each 
found the light used therein, in spite of it being within the range of intensities found to be useful 
in fluorescent light boxes, "none of the studies show an efficacy for light visors against plausible 
placebo conditions obtained by using light visors emitting less than 400 lux" see the Second Lam 
Declaration, page 3, lines 3-7). This statement, while compelling, is not consonant with the 
interpretations of the data as set forth by the researchers who produced the publications. Joffe et 
al state that "an adequate placebo condition for trials of light therapy remains problematic" (see 
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Joffe et al, page 30, first full paragraph, second sentence) and concludes that it is the 
configuration of the applicators, rather than the light sources themselves that produce the 
variance: "[T]the visor, unlike the light box, delivers light from a source close to the eye in a 
constant reliable way so that a large proportion of the visual field is occupied and therefore a 
similar proportion of the retina is constantly illuminated" (see page 37, last paragraph, fifth 
sentence) and further notes the "the well-known fact that illuminance may be substantially 
affected by small movements of the patient's head and body" with the light box (ibid., second 
sentence following). The statement by Joffe relating to the problematic placebo conditions is 
underscored by the choice of Rosenthal ct al for the placebo: a 400 lux visor, which is above the 
level that Joffe et al describe as "an inactive control" (Joffe, page 30). And quite contrary to 
Declarant's assessment, Meesters et al notes that studies "did not find any differences between 
the treatment response to a light visor and a conventional light box" (see Meesters et al page 239, 
column 2, first full paragraph). Of the remaining three studies, these found that while there was 
little difference between the light applications intended as treatment applications, and placebo 
applications, there was also little difference between these results and results achieved with light 
boxes, using the Terman criteria. In view of these facts, Declarant cannot credibly draw 
conclusions related to "different kinds of light" with respect to these articles. Declarant then 
states "I regularly state preferences for on light over another", pointing to Exhibit E and 
continuing "My opinion here does not differ from those published recommendations". 
Interestingly "those published recommendations" include the statement: "The four basic 
parameters commonly used to describe light therapy are intensity, wavelength, duration of daily 
exposure, and timing of light exposure" (see the first sentence under the section What are the 
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relevant parameters of light therapy?). It is noted that "type of light" is conspicuously absent 
from this list. Thus Declarant's opinion is noted, however, the evidence of what is thought by 
others in the field, as manifested by, e.g. the articles in Exhibit B tilts the balance against that of 
the opinion expressed by Declarant. In the Skepticism and Unexpected Results section, 
Declarant states that he did not believe the device would produce any therapeutic effect, because 
it did not contain fluorescent lights and did not output intensities in excess of 2,500 lux. 
Declarant also notes that both of the se conditions were believed necessary for effective light 
therapy "as set out in my previous reviews such as that in Exhibit E." Again, while Declarant's 
opinion is noted, it is also noted that others held different opinions even prior to 2003, as some 
felt that other light sources were equivalent to fluorescent light boxes and that lower intensities 
of light from non- fluorescent sources were as effective as the higher intensities from fluorescent 
light boxes (see Meesters et al and Joffe et al, respectively, as noted above), this, in conjunction 
with the huge sales of the light applicator of the Instant Device, as delineated in the first 
paragraph of the COMMERCIAL SUCCESS AND LICENSES section of the Pederson 
Declaration, can only lead the examiner to conclude that despite Declarant's skepticism, others 
in the field were not so skeptical of the effects of the Instant Device, and would not have found 
them surprising. 

Applicant's arguments filed May 29, 2008, and repeated in the response filed January 9, 
2009 have been fully considered but they are not persuasive. Applicant continues to assert that 
"Hed neither teaches no suggests a light treatment device with LEDs as the light source or any 
method for using same."; that the only light treatment device taught by Hed uses high intensity 
discharge light sources; and that "Hed teaches away from the use of LEDs in a ;light therapy 
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device and therefore teaches away form the present invention." As already set forth, in the office 
action mailed July 9, 2008: Hed clearly discloses a light device using LEDs as sources. In figures 
1-3, the device clearly is disclosed with LEDs and a controller for selectively energizing the 
LEDs to control the light output and the chromaticity of the luminaire over a relatively large 
range, including appearing white. This is most clearly apparent from the disclosure of Hed at, for 
example, Column 6, lines 8-68, which states in part "[I]in the preferred embodiment of the 
luminaire shown in FIG. 1, the light sources are simply small light emitting diodes, or LED's." 
(emphasis added). It is noted that preferred embodiments are the primary embodiments in a 
reference, not undesired, inoperative devices. In an attempt to assert that the explicit teaching of 
the use of LEDs is in fact a teaching away from using LEDs, applicant argues that "limiatations 
regarding the various embodiments should be inferred" and reproduces several passages from 
Hed, which either refer to devices produced by C. A. Czeisler, and discuss the use of light guides 
and heat removal technologies. Unfortunately the logic by which applicant derives such a 
conclusion from the passages set forth eludes the examiner, and applicant is respectfully 
requested to expand on the exact reason by pointing out shortcomings of one device can be 
interpreted as teaching away from using another which does not have the shortcomings. Further 
the examiner must note that the only intended use of the luminaire of Hed is therapy and 
treatment of circadian rhythm disorders. The fact that Hed dedicates a substantial portion of the 
disclosure therein to the design of LED devices would clearly teach one of ordinary skill in the 
art that the LED based luminaires were to be used for this purpose. Since applicant appears to be 
regarding the production of excess heat, for example with respect to the embodiments set forth in 
Figures 1-4 (see the instant response, page 4), however, applicant never explains how one of 
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ordinary skill in the art would be prevented from using any light source desired to produce the 
illumination remotely, as in Figure 7 of Hed. Thus the examiner can find no disclosure in Hed 
whatsoever that would suggest not using LEDs or in any way teach away from their use. Quite 
the contrary, in claim 14, Hed specifically claims LEDs as one of the light sources. As Hed is 
an issued U. S. Patent, and thus enjoys the presumption of validity afforded all U. S. Patents, and 
since Hed actually claims the use of LEDs, applicant's assertions of teaching away from the use 
of LEDs thereby must fail. 

With regard to the rejection including Brainard et al (2001), applicant points to the 
Second Lam Declaration to support the assertion that one of ordinary skill in the art would not 
apply the teachings of Brainard et al (2001) to produce the claimed device. The examiner must 
respectfully disagree, for the reasons set forth above in the analysis of the Second Lam 
Declaration. Briefly, the articles cited do not support the conclusion drawn be Declarant Lam, in 
the case of Meester et al, the opinion is directly contradicted. With regard to the additional paper 
by Brainard et al - Brainard et al (1990), there is no evidence that this experiment was not also 
affected by the inconsistencies in dosage that plague fluorescent light boxes, as set forth by Joffe 
et al and discussed above. Thus this showing is noted, but does not provide proof of the 
conclusion which Declarant Lam derives therefrom. 

With regard to the "unspecified claim observations", particularly with respect to claim 98 
et seq., the limitations of these claims are not disclosed as critical with regard to the instant 
invention. While they may be deemed worthy of patent protection by applicant, they must 
nonetheless define over the prior art to achieve this status. As such, given that directing the light 
from below was already known (see, e.g. the information on (sub-) seasonal affective disorder, 
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filed with the IDS of May 20, 2004, wherein the device is shown with a mechanism to tilt the 
device upwardly. 

With regard to skepticism and commercial success, these have already been discussed 
above, with respect to the Declarations. 

Claims 1, 15-21 and 34-38 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over U.S. Patent 5,301,090 to Hed in view of "Response to Light Therapy in Seasonal Affective 
Disorder: personality disorders and temperament as predictors of outcome"; Reichborn- 
Kjennerud et al; Journal of Affective Disorders, 1996. Hed teaches a light apparatus for 
modification and resetting of human circadian cycles (Col. 2, lines 35-40). The light sources 
may be LEDs (Col. 6, line 10-12), in a box-like structure (housing) with multiple diffusing sheets 
over an array of light sources (Col. 4, lines 55-67). The diffusing sheets are over an opening. 
The side of the housing opposite the opening is interpreted as a base. The LEDs may produce a 
composite white light (Col. 3, line 34). The light sources are controlled from a single controller 
that regulates the power to all red, all green and all blue light emitting diodes (Col. 7, lines 17- 
24). Because the LEDs scale with voltage, the output and chromaticity can be controlled over a 
large range (Col. 6, lines 35-38). Thus the LEDs are capable of wavelengths from the blue to red 
portion of the spectrum. Hed teaches the selective control of the three LEDs as an alternative and 
more efficient than a broadband source using filters to obtain the desired wavelength (Col. 6, 
lines 39-44). Hed also discloses that selecting a desired wavelength using filters is well known 
(Col. 1, lines 39-44). Using LEDs and diffusion, the light must diverge from the device as LEDs 
inherently have a divergent beam. Hed does not teach lux levels below 2,500 lux. Reichborn- 
Kjennerud et al. disclose light therapy for SAD using full spectrum white light with an 
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illuminance of about 1,500 lux at eye level (paragraph 2.2). Fifty two percent of the patients 
showed positive results from the treatment, thus substantiating the viability of the 1,500 lux level 
(page 107). It would have been obvious to one skilled in the art to use the lux levels as taught by 
Reichborn-Kjennerud et al. in the invention of Hed as both are directed to light therapy and 
Reichborn-Kjennerud et al. clearly suggests lower lux levels for such therapy. 

Regarding claims 17-20, the use of a support or stand for a light device is considered an 
obvious design choice of a skilled artisan. Czeisler et al., as cited in prior office actions, teaches 
several variants. 

Claims 2-13 and 22-32 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
U.S. Patent 5,301,090 to Hed in view of "Response to Light Therapy in Seasonal Affective 
Disorder: personality disorders and temperament as predictors of outcome"; Reichborn- 
Kjennerud et al; Journal of Affective Disorders, 1996 as applied to claims 1 21 above, and 
further in view of Brainard et al. (2001). Hed and Reichborn-Kjennerud et al. are discussed 
above, but do not teach specific wavelength ranges. Brainard et al. (2001) teach wavelengths 
from 466 to 477 nanometers as providing the strongest circadian input for melatonin regulation 
and further teach intensities of 0.03 W/M 2 and higher elicited significant melatonin suppression. 
This clearly teaches a skilled artesian to maximize the portion of light within this range and to 
achieve a specific intensity at the treatment site, regardless of the separation of the site from the 
light source. Brainard et al. (2001) also disclose that wavelengths from 505 to 600 nanometers 
provide melatonin regulation (Fig. 3). This is about 21 lux, clearly less than 2500 lux at 12 
inches. Using the teachings of Brainard et al., one of skill in the art would be motivated to use 
the controls of Hed to favor the 466 to 477 nanometer range or the 505 to 600 nanometer range. 
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It is also noted that no criticality is disclosed by the Applicant for any specific wavelength or 
wavelength range, not is any unpredictable result or benefit disclosed. It would have been 
obvious to one skilled in the art to combine the teachings of Brainard et al, Reichborn- 
Kjennerud et al. and Hed to define an apparatus and method for modification of circadian cycles 
using ocular light as all suggest intensities and wavelengths for such modifications. 

Claim 14, 33, 50 and 142 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
U.S. Patent 5,301,090 to Hed in view of "Response to Light Therapy in Seasonal Affective 
Disorder: personality disorders and temperament as predictors of outcome"; Reichborn- 
Kjennerud et al.; Journal of Affective Disorders, 1996 in view of "Action Spectrum for 
melatonin Regulation in Humans: Evidence for a Novel Circadian Photoreceptor", Brainard et 
al, Journal of Neuroscience, August 2001. as applied to claims 13, 32, 39 and 136, and further in 
view of U.S. Patent 6,504,179 to Ellens et al. Ellens et al. disclose LEDs that emit white light 
with specific peak intensities. The peak intensities may be between 400 and 600 nanometers 
(Figs 4 & 5). It would have been obvious to one skilled in the art to use the white LEDs as 
taught by Ellens et al. in the invention of Hed/ Reichborn-Kjennerud et al./Brainard et al. as the 
source to provide the peaks suggested by Brainard et al. 

Claims 39-49, 51-69, 136-141 and 143 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over U.S. Patent 5,301,090 to Hed in view of "Response to Light Therapy in 
Seasonal Affective Disorder: personality disorders and temperament as predictors of outcome"; 
Reichborn-Kjennerud et al; Journal of Affective Disorders, 1996 and further in view of "Action 
Spectrum for melatonin Regulation in Humans: Evidence for a Novel Circadian Photoreceptor", 
Brainard et al, Journal of Neuroscience, August 2001. All have been previously discussed. It 
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would have been obvious to one skilled in the art to combine the teachings of Brainard et al, 
Reichborn-Kjennerud et al. and Hed to define an apparatus and method for modification of 
circadian cycles using ocular light as all suggest intensities and wavelengths for such 
modifications. 

Regarding claims 52, 61 and 69, the use of a support or stand for a light device is 
considered an obvious design choice of a skilled artisan. Czeisler et al, as cited in prior office 
actions, teaches several variants. 

Claims 70-71, 74-76, 78-80, 82-96, 98-121, 123-130 and 132-135 are rejected under 35 
U.S.C. 103(a) as being unpatentable over U.S. Patent 5,301,090 to Hcd in view of "Response to 
Light Therapy in Seasonal Affective Disorder: personality disorders and temperament as 
predictors of outcome"; Reichborn-Kjennerud et al.; Journal of Affective Disorders, 1996 in 
view of "Action Spectrum for melatonin Regulation in Humans: Evidence for a Novel Circadian 
Photoreceptor", Brainard et al., Journal of Neuroscience, August 2001 and further in view of 
U.S. Patent 5,167,228 to Czeisler et al. Hed, Reichborn-Kjennerud et al. and Brainard et al. are 
discussed above with regard to the apparatus, but do not explicitly teach the method of use. 
Czeisler et al. disclose methods for modification of endogenous circadian phase by positioning 
(setting) a light fixture 18 inches from a user's face (Col. 63, lines 35-45). Clearly the fixture 
must be provided and it is implicit that it must be operated. It would have been obvious to one of 
skill in the art to use the method of use as taught by Czeisler et al. for the device of 
Hed/Reichborn-Kjennerud et al./Brainard et al. as all clearly suggest the illumination of eyes 
with light sources. 
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Regarding claims 99, 1 12, 1 14, 124, 126, 133 and 135 the structure on which the 
apparatus is mounted has no affect on the method in a manipulative sense and is given no 
patentable weight (Ex parte PFEIFFER, 135 USPQ 31 (Bd. Pat. App. & Int. 1961). 

Regarding claims 98, 111, 123 and 132, the light angle is not disclosed as critical and a 
skilled artesian would understand the effect of the output angle on the intensity at a distance from 
the device and insure the desired intensity at the treatment site. 

Applicant's arguments filed January 9, 2009 have been fully considered but they are not 
persuasive. The arguments are not persuasive for the reasons set forth above. 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1.136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the mailing 
date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to david shay whose telephone number is (571) 272-4773. The 
examiner can normally be reached on Tuesday through Friday from 6:30 a.m. to 5:00 p.m. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Henry Johnson, can be reached on Monday through Friday from 7:00 a.m. to 3:30 
p.m. The fax phone number for the organization where this application or proceeding is assigned 
is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see htt p ://pai r-di rect . uspto . gov . Should you have questions on access to the Private 
PAIR system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 

/david shay/ 
Primary Examiner, Art Unit 3769 



